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Creating A Constitutional Court:
Lessons From Kosovo
By Nicolas Mansfield*

On September 28, 2010, the new Constitutional Court of Kosovo ruled that the President of
Kosovo was in violation of the Constitution by virtue of serving concurrently as the head of his
political party. Three days later, the President resigned his post as head of state. It was the first
time in local memory that such a figure in the Balkans had left office as the result of a domestic
judicial decision. How did the Constitutional Court, in operation for barely a year with a ma-
jority of judges without any prior judicial experience, establish such prestige and authority in
such a short period? This article reviews the process by which the Court was created, its initial
development and its record in its first three years in an attempt to draw some initial lessons that
may benefit reformers in other countries seeking to establish similar judicial institutions. While
the Court remains a work in progress, with key institutional challenges ahead, its success and
achievements to date can be attributed to specific steps in its creation and early development.

I. Building the Legal Framework

The seeds of the Court were laid in Vienna, where the Office of the Special Envoy of the
Secretary-General of the United Nations for the Future Status Process for Kosovo (UNOSEK)
was headquartered and which served as the locus for mediation efforts between Serbia and
Kosovo representatives in 2006 and 2007. The UN Special Envoy, former Finnish President
(and subsequent Nobel laureate) Martti Ahtisaari, prepared a settlement plan, the Comprehen-
sive Proposal for Kosovo Status Settlement (generally referred to as the “Ahtisaari Plan”), which
among other things set forth principles and mechanisms to be enshrined in a new Kosovo
Constitution. One of its key provisions was a recommendation to create a new Constitutional
Court of Kosovo. When the UNOSEK negotiations failed to produce consensus between the
parties, Ahtisaari presented his plan to the Security Council along with his endorsement of
independence for Kosovo. Russian and Chinese opposition prevented the adoption of the Ahti-
saari Plan by the Security Council, but when Kosovo unilaterally declared its independence in
February 2008 it proclaimed that it fully accepted the obligations in the plan.
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The Ahtisaari Plan called for the creation of a nine member Constitutional Court to be
comprised of six local and three international judges. Two of the six local members were to
be selected with the approval of minority parliamentarians, ensuring that Kosovar Albanian
members would not form a majority of the Court’s membership."! The plan envisioned the
Court’s jurisdiction over three types of claims: 1) claims by ten or more members of the Na-
tional Assembly challenging the constitutionality of any law or decision adopted by the Assem-
bly;* 2) claims by municipalities challenging the constitutionality of laws infringing upon their
responsibilities or diminishing their revenues;® and 3) claims by individuals that the rights and
freedoms granted to them under the Constitution have been violated by a public authority (fol-
lowing the exhaustion of all other remedies).*

The creation of the Court was critical because it was conceived as the ultimate institutional
guarantor of the far-reaching individual rights provisions enshrined in the Constitution, in-
cluding arguably the most comprehensive minority rights protections in Europe. The latter
were seen as essential given the years of oppression visited upon the Albanian majority when
Kosovo was under Serbian authority and the fears of post-independence retribution against
the remaining ethnic Serb minority.” The regular courts, plagued by corruption, inefficiency
and poorly trained judges, were considered ill-equipped to guarantee the enforcement of these
crucial individual rights.®

The Constitution of Kosovo, adopted in June 2008 following the declaration of indepen-
dence, enshrined all the Ahtisaari provisions relating to the Constitutional Court and broad-
ened the Court’s jurisdiction to encompass certain specified claims brought by the Assembly,
the President of Kosovo, the government and the Ombudsperson. The Constitution also in-
cluded the right of regular courts to refer questions of constitutional compatibility of a law to
the Court when raised in a judicial proceeding.

Immediately following the adoption of the Constitution, the Ministry of Justice began pre-
paring a draft Law on the Constitutional Court (“Law on the CC”). An important early decision
by both Kosovo and the key international actors was to broaden participation in the develop-
ment of the draft law by convening a working group of key stakeholders. From the Kosovo
side, the group included representatives from the government, the Office of the President, the
University of Pristina Law Faculty, and independent legal experts. International representatives
included legal experts from the International Civilian Office (ICO)’, the United States Agency
for International Development (USAID), and the East-West Management Institute (EWMI), as
well as representatives of the European Council. With a modest grant from the UK Department
for International Development, EWMI served as the secretariat of the working group while also
providing technical assistance.

The working group’s deliberations were punctuated by two larger, multi-day gatherings that
also included representatives of the National Assembly, several additional ministries, and out-
side experts from other Constitutional Courts in the region. At the first such gathering in July
2008, a decision was made to reject the initial Ministry of Justice draft law, which most partici-
pants viewed as significantly flawed, and establish a framework for a new draft that would be
developed by the working group.® This important decision allowed for a thoroughly inclusive
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drafting approach from the very beginning of the process. Key threshold issues addressed at the
conferences included the following:

1. Level of detail in the law. An initial point of deliberation was whether the law should be
a very detailed and prescriptive text or whether it should be a shorter legal framework
with gaps to be addressed in subsequent rules of procedure. The general consensus sup-
ported the latter approach, with the intention of giving the appointed members of the
Court an opportunity for significant input into the Court’s procedural rules. It was also
decided that draft rules of procedure would be prepared by the Working Group in ad-
vance, which the members would be able to review and adopt upon their appointment.’

2. The nationality and selection of the President of the Court. The Kosovo representa-
tives, including both ministers present, believed that the law should require that the
President of the Court be a citizen of Kosovo (the Constitution is silent on this point),
as opposed to being appointed from among the initial international judges. ICO repre-
sentatives preferred that eligibility criteria for this position be left unspecified in the law.
As there was no consensus on this issue at the conference, ultimately it was determined
to leave it unaddressed in the law. As provided in the Rules of Procedure adopted by the
Court, the President is selected by the members of the Court by secret ballot.'® The rules
do not place any limitations on the nationality of the President.

3. The role of panels. A general consensus quickly emerged that a filtering mechanism be
established to initially review referrals to the Court, the assumption being that the ef-
ficiency of the Court would necessitate such a system. Several options regarding the size
and scope of review panels were discussed, but no consensus emerged and participants
decided to postpone a decision until a later stage. Ultimately, the Working Group agreed
to establish three-judge panels to review the admissibility of each referral to the Court.
A decision of inadmissibility by the panel is circulated among other judges on the Court
for review. If the panel deems the referral admissible, or if any single judge disagrees
with a panel’s determination of inadmissibility, the case is referred to the Court."

4. Voting. There was substantial discussion of the comparative merits of open versus se-
cret voting by members of the Court. The regional experts noted that the predominant
practice among European Constitutional Courts was not to publicly disclose the votes
of individual judges and the ICO representatives endorsed this approach. These argu-
ments proved persuasive and a consensus emerged to ensure secret voting. In practice,
secrecy is not maintained if all of the dissenting judges issue a separate opinion (or
opinions), as the rules of procedure provide that the judgment identify the names of
judges submitting such opinions and each judgment lists the names of all the judges on
the Court.'? But in cases without separate opinions, the judgment will only reveal the
number of judges in the majority, not their identities."?

5. Dissenting and concurring opinions. The participants discussed at length the need for
allowing and publishing dissenting and concurring opinions. The Kosovan participants
generally favored allowing published dissents, while the ICO representatives were op-
posed to doing so. The issue was left unresolved, and was not ultimately addressed in the
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Law on the Constitutional Court. The Court subsequently determined that dissenting
and concurring opinions should be published, as reflected in the rules of procedure.'
This practice has generally been viewed as adding to the credibility and transparency of
the Court’s decision making."” Dissenting and concurring opinions are published with
the judgment of the Court.'

The law drafting process benefited from two important features. The inclusive nature of the
discussion and review of the draft text allowed conflicts to be openly debated. This was particu-
larly healthy and productive with respect to debates between the Kosovans and the ICO, which
at times were contentious. These debates sharpened the key issues and demonstrated to the par-
ticipants that the opposing positions were not so divergent that they could not be reconciled.
Secondly, the role of outside, regional experts was critical in helping the Kosovans understand
the broader context of the issues presented and practical experience from other similar courts.
These international experts also helped facilitate consensus on several issues through their role
as disinterested outsiders.

Following the second large workshop, the drafting working group worked efficiently to fi-
nalize the draft law, which was presented to the National Assembly in December 2008. The As-
sembly adopted the draft law before the end of the month without any alterations. The creation
of the law in less than six months through a broadly inclusive drafting process was a testament
to the seriousness of the working group members.

II. Initial Implementation of the Law on the CC

The entry into force of the Law on the CC in January 2009 presented immediate chal-
lenges. With the appointment of the judges and the subsequent hiring of court staft expected to
take months, no mechanism existed for the court to receive referrals in the interim. Given the
Court’s key role in the protection of individual rights and as the ultimate interpreter of the Con-
stitution, supporters of the Court feared that an extended gap between the entry into force of
the Law on the CC and the initial operation of the Court would damage the institution’s stature
and credibility. To address this problem, EWMI established an Interim Secretariat of the CC at
the beginning of February 2009, under the authority of the President of Kosovo and with the
financial support of UK DFID.

The Interim Secretariat was initially staffed with an interim Secretary General, Registrar and
administrative assistant. EWMI established a case registration system overseen by the interim
registrar and the Interim Secretariat created more than a dozen standardized forms related to
the receipt and processing of case referrals. The Interim Secretariat also established various
procedures and produced materials and resources for the use of the future permanent Secre-
tariat so the latter would have the tools necessary to rapidly begin execution of its mandate.
These included: 1) draft Rules of Procedure for the Court; 2) terms of reference for proposed
administrative and professional positions; 3) a draft Administrative Instruction on staff salary
scale; 4) forms for case processing; 5) a design for file folders for the registrar; 6) translation
into Court working languages'” of several initial cases; and 7) transcripts of the proceedings of
the working group that drafted the CC law.
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The Interim Secretariat also established an official website for the CC, www.gjk-ks.org. The
website has content in Albanian, Serbian, and English and provides citizens of Kosovo with
information about the composition, function, and structure of the court. Visitors to the website
can download the forms needed to file a petition and can now view court decisions. Interim
Secretariat staff also carried out initial public education activities relating to the Court, includ-
ing lectures to law students at local universities.

At the end of June 2009 the judges of the Court were formally sworn in. Dr. Enver Hasani
was elected President of the Court by his fellow judges. The former Rector of the University of
the Pristina and Dean of its law faculty, President Hasani quickly emerged as a dynamic force
and his leadership, stature and ability to forge consensus on the Court have been essential to its
initial success.

The Interim Secretariat continued to function and register incoming cases through the end
of September 2009, after which the Court’s permanent Secretariat was put in place, including a
new permanent Secretary General and Registrar. The interim Registrar received and registered
a total of 35 cases before the permanent Secretariat assumed its duties. In August, following the
appointment of judges but before Court staff was in place, the Interim Secretariat processed
eight referrals by sending a copy of each referral to the respective respondents and inviting
them to file a response in accordance with the procedure provided for by the applicable law.
The processing of the aforementioned eight cases marked the formal commencement of Court’s
function. By only processing eight cases, the Interim Secretariat prevented the Court from be-
ing overwhelmed by having to rule on all 35 pending cases within a short period of time.

The Interim Secretariat also advised the Court President on different options for the devel-
opment of a Random Case Assignment System (RCAS). The key considerations in this regard
were to create an effective system that distributes the caseload equally between the judges,
providing for a sliding system whereby the composition of the Reviewing Panels constantly
changes, while ensuring an appropriate ethnic and gender balance in each Reviewing Panel. In
spite of the difficulties of incorporating all these elements into a single system, the Interim Sec-
retariat managed to develop a RCAS that accounts for all the aforementioned considerations.
An initial version of the RCAS that was approved in the Administrative Session of the Judges
of the Constitutional Court in August 2009 was subsequently improved and is presently being
utilized by the permanent Secretariat.

Allowing the Court to access its authorized national budget allocation provided a challenge
to EWMI and the Interim Secretariat during the initial months of the Court’s operation. The In-
terim Secretariat reviewed the budget of the Court in order to undertake the necessary actions
to commence expenditures. The Interim Secretariat also advised the President that according
to the applicable law, the Court could authorize public servants from other public institutions
to manage the budget and conduct public procurement activities on Courts behalf. Conse-
quently, the President authorized three officials from the Ministry of Public Administration
(MPA) to manage the Court’s budget and implement the public procurement procedures on its
behalf. Shortly thereafter, the Interim Secretariat initiated a number of procurement activities
to address the most urgent needs of the Court in coordination with the MPA officials.
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The procedure for the review and approval of the Court’s annual budget proved to be quite
challenging due to a novel appropriation procedure, foreseen by the Law on the Constitutional
Court, which vests the Court with a considerable degree of financial independence. EWMI as-
sisted the permanent Secretary General and the President with the development of the first draft
of the budget proposal. Following the preparation of the first draft proposal and its approval in
the Administrative Session of the Judges, the President, Deputy President and Secretary Gen-
eral submitted the budget proposal formally to the Speaker of the Assembly, pursuant to a legal
provision that entitles the Court to submit its budget proposal directly to the Assembly. This
important provision obviates the need to go through the regular budget appropriation proce-
dure that involves mandatory review and revision of the proposal by the Ministry of Economy
and Finance. The handover of the budget proposal was followed by a press conference at which
the Speaker of the Assembly endorsed the financial independence of the Court and offered his
commitment in ensuring that the Court’s budget proposal is approved by the Assembly.

Despite the Court’s diligence in developing and presenting its budget, the Ministry of Econ-
omy and Finance (MEF) and the Assembly’s Committee on Budget and Finance disregarded
the applicable law regarding the review and approval of the Court’s budget. Ignoring the Court’s
budget submission, the MEF included its own budget proposal for the Court in the draft budget
it presented to the Assembly.

The MEF’s action presented an early and significant challenge to the Court’s independence,
and the Court moved aggressively to assert its rights as provided by law. Court officials and a
EWMI representative met with the working group of the Assembly’s Committee on Budget and
Finance, and at the request of the Court President, EWMI prepared a legal opinion on the ap-
plicable law governing the review and approval of Court’s budget. The Court President publicly
presented this opinion to local and international stakeholders in a concerted effort to protect
the Court’s budgetary independence. The Court’s efforts ultimately were successful, as in De-
cember 2009 the Presidency of the Assembly instructed its Committee on Budget and Finance
to process the Court’s budget proposal on the basis of the Law on Constitutional Court, as the
Court had insisted'®. This important precedent has been followed in subsequent annual state
budgets, and the MEF has not attempted again to propose a budget for the Court. The Court’s
budget has been relatively stable in the two succeeding years."

III. Selecting Judges and Court Staff

The selection of the international and domestic members of the Court was a key moment
in the Court’s development. The Ahtisaari Plan called for the appointment of the three interim
international judges by the President of the European Court of Human Rights, upon consul-
tation with the International Civilian Representative.”” The Constitution as adopted reversed
this provision, providing for the appointment of the international judges by the International
Civilian Representative, upon consultation with the President of the European Court of Hu-
man Rights.”! This shift was significant, allowing for international officials on the ground with
an understanding of the local context to make these key selections. In its selection criteria, the
ICO placed a priority on a candidate’s ability to serve as a mentor to domestic judges and his
or her commitment to long-term residence in Kosovo. The goal was to select judges who were
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committed to the development of the Court as an institution and would not simply fly in and
out for hearings and deliberations.

The three judges selected by the ICO had all served on the bench in their respective coun-
tries (the United States, Portugal and Bulgaria), and, importantly, all had previously served on
international courts (two on the State Court of Bosnia-Herzegovina and one on the European
Court of Human Rights in Strasbourg).”? The experience of the past two years has demon-
strated the wisdom of these appointments, as the Court has experienced a degree of collegiality
between its national and international members that is rare among such institutions.

The selection of the first national members of the Court was also internationally driven,
with both USAID and ICO playing a key role in identifying candidates, who were formally ap-
pointed by the National Assembly. Of the six national members appointed, none had prior judi-
cial experience, although all were lawyers. Their backgrounds reflected experience in academia,
government ministries, civil society organizations and private law practice. In keeping with
the Constitution’s requirements regarding minority representation on the Court, one of the
members was an ethnic Serb and another an ethnic Turk. Two of the original national members
were women, establishing a gender division of six men and three women with the international
members included.”® As noted previously, the key national member appointed was Dr. Hasani,
who was elected President of the Court in a secret ballot of the nine members.

Another important early initiative of the ICO was the appointment of three international
legal advisors to the Court. As was the case with the international judges, the legal advisors
selected represented different legal traditions (Ireland, the Netherlands, and Bosnia and Her-
zegovina) and brought with them a commitment to the development of the Court. In addition
to their essential technical support to the Court, particularly critical on a Court dominated by
judges without prior judicial experience, the international legal advisors have also been very
active in constitutional litigation training programs for the bar and in mentoring national legal
advisors subsequently hired by the Court.

IV. Building Camaraderie, Developing a Vision

The Court President and the Court’s international members and supporters recognized
from the outset the importance of developing genuine camaraderie among its members and
staff. Given the Court’s diverse ethnic composition and the politically charged atmosphere in
which it found itself, collegiality, mutual respect and good faith were seen as essential ingredi-
ents to the Court’s survival and success. At a less intangible level, the Court also recognized the
importance of setting forth a clear road map for its development. With assistance from EWM]I,
the Court undertook several early initiatives that proved useful in addressing both of these
goals.

A. The Development of the Court’s Strategic Plan for 2010-2013

In October 2009, the Court decided to develop a strategic plan that would establish short-
term, mid-term, and long-term goals for the Court, guide the newly recruited administrative
personnel in reaching these goals, and enable the Court to direct and coordinate the interna-
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tional assistance offered by different donors. With technical assistance from EWMI, the Court
first completed a needs assessment and then prepared a strategic plan to identify steps to ad-
dress its needs. In developing both the needs assessment report and the strategic plan, the
Court engaged in a very inclusive process, involving the judges and the professional and ad-
ministrative staff. Separate, facilitated workshops were conducted off-site for both exercises,
which allowed the judges and staft to work and socialize in informal settings and begin building
a spirit of common purpose and camaraderie.

The Needs Assessment Report identified five key issue areas: (1) Legal Framework; (2) Hu-
man Resources; (3) Communication; (4) Technology and Infrastructure; and (5) Budget and
Finance. In preparing the strategic plan, the Court’s judges and staft agreed on an overall vision
and mission for the institution, as well as the governing values and principles. In addition, the
participants developed goals for each of the five issue areas identified in the needs assessment
and strategies to achieve them.?* Key assumptions, risks and challenges were specifically iden-
tified. In a subsequent effort completed by the Court itself, action plans identifying specific
implementing activities were developed for each of the issue areas.

The strategic planning session was facilitated by a local outside moderator with experience
assisting Kosovo institutions with planning exercises. The presence of an independent, objec-
tive voice was very useful in helping the Court shape its own vision. Because all Court staff
participated actively in the development of the plan, it genuinely reflected the commitment and
intentions of the Court itself. The subsequent implementation of the elements of the strategic
plan—by September 2012, more than 90% of the action items had been accomplished—is a
reflection of the seriousness with which it was developed and adopted.

B. Revising the Rules of Procedure

One of the key priorities identified in the strategic planning process was the need to revise
the Court’s Rules of Procedures. As noted previously, the Interim Secretariat of the Court draft-
ed provisional rules before the Court was established so as to allow the Court to operate im-
mediately upon the investiture of the judges. The judges decided to review the initial rules after
a six month period, providing adequate time to identify problems and necessary revisions. As
a result, in March 2010, with technical support from UK DFID (through EWMI) and USAID,
the Court held a workshop to revise the rules, moderated by an American judge.

The revision of the Rules of Procedure was a major activity that affected the efficiency of the
Court as well as the roles of the members of the Court and the Secretariat. In keeping with the
inclusive tradition established in conducting the needs assessment and developing the strategic
plan, the Court (with EWMI assistance) solicited input from both judges and the Secretariat,
and it was on this basis that proposed revisions were identified.

The workshop resulted in the development of revised Rules of Procedure, which were sub-
sequently adopted formally by the Court. Perhaps the most important revision addressed the
provisions governing the Court’s authority to impose so-called interim measures. This author-
ity stems from Article 116 of the Constitution, which provides that when a case is pending the
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Court may temporarily suspend the contested action or law until the Court renders a decision
if the Court finds that application of the contested action or law would result in unrecoverable
damages. Determining when such measures were appropriate was an early challenge for the
Court, and the revised Rules of Procedure set a clear standard for the imposition of interim
measures designed to ensure a consistent application of this authority in the future. Other im-
portant rules revisions addressed the function of dissenting opinions, the role of review panels
with respect to determining the admissibility of the case, and case management rules.

The inclusive approach employed by the Court and its supporters in developing the strate-
gic plan and the revised rules of procedure contributed to an atmosphere of collegiality that has
characterized relations between members of the Court and between members and staft. The
voting patterns in the Court’s decisions in its initial three years are significant indicators of this
phenomenon. The Court has yet to split into ethnic voting blocs in any of its notable decisions
involving published dissents, nor have there been any such cases in which the three interna-
tional judges sided unanimously against their national counterparts.”

V. The Court’s Jurisprudence: The First Three Years

As a result of several high profile case referrals, the Court found itself thrust into the lime-
light not long after it began to function in the fall of 2009. Needless to say, the obligation of the
Court to address complex and politically charged cases just as it was becoming fully functional
posed serious risks. Fumbled or delayed decisions would have significantly damaged the young
institution’s reputation. In the event, the Court proved up to the task and issued a series of im-
portant, well-reasoned and well received decisions in its first year.

Cemailj Kurtisi v. Municipal Assembly of Prizren, commonly referred to as “the Prizren logo
case,” was one of the first significant cases decided by the Court and has had a lasting positive
impact on the Court’s reputation. The case involved a challenge by a member of the Prizren
Municipal Assembly to a recently adopted municipal statute establishing a new official emblem
for the municipality. The statute provided that the emblem would be “The House of the League
of Prizren” along with the notation “1878 — Prizren.” 1878 was the year of the founding of the
League of Prizren, a gathering of Albanian leaders seeking to establish an autonomous Alba-
nian state.”® The applicant claimed that the emblem did not reflect the multiethnicity of Prizren
and violated constitutional provisions protecting the rights of minorities.

In a unanimous decision, the Court ruled in favor of the applicant and struck down the
municipal statute. The Court noted that “[n]o one in Prizren could doubt that the inclusion
of “1878” sought to favour the Albanian Community to the exclusion of the non-majority
Communities.””” Noting the symbolic importance of emblems, the multiethnic composition
of Prizren and the need for an emblem that respects all citizens in the municipality, the Court
found that the adopted emblem violated the constitutional rights of minority communities.?®
The Court also invoked international human rights instruments, particularly the Council of
Europe Framework Convention for the Protection of National Minorities, which is directly
incorporated in the Constitution.”
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Given the emphasis on minority rights in the Constitution and the Court’s central role in
protecting them, the Prizren logo case marked an important early test for the Court. A voting
split among members along ethnic lines would have sent a troubling signal that politics would
trump law in the Court’s deliberations. The Court’s forceful and unanimous decision had the
opposite effect. The decision was widely reported and received immediate praise from the in-
ternational community.*® The reaction to the judgment by some Albanian nationalists, which
included an attempt to vandalize the Court’s premises, only burnished the Court’s image as
an independent and principled institution. The President of the Court, who was the subject of
attacks in the press for the decision, remained unflappable. Importantly, Prizren did not chal-
lenge the decision and moved promptly to implement it.

Three months after the decision in the Prizren logo case, the Court was called upon to rule
on a case with even greater national implications. Thirty-two deputies of the National Assembly
petitioned the Court to determine whether the President of Kosovo, Fatmir Sejdiu, had violated
the Constitution by serving as President of the Republic while concurrently serving as Presi-
dent of the Democratic League of Kosovo (DLK), a prominent political party within the ruling
coalition government.’! The Court first addressed whether the referral was time barred by Ar-
ticle 45, which requires that referrals relating to violations of the Constitution by the President
be filed within thirty days of the alleged violation being made public. Finding that the violation
was ongoing, the Court ruled that the time limit for referrals did not apply.** The Court also
rejected the President’s claim that the stated desire of five of the 32 deputies to withdraw from
the referral after it had been filed with the Court rendered the referral inadmissible.*

In terms of the merits of the case, the President claimed that while he retained the title of
Chairman of the DLK, he had formally “frozen” his exercise of his role as head of the party
when he became President of Kosovo. He emphasized that Article 88(2) of the Constitution
only provides that the President “cannot exercise any political party functions,” and does not
prohibit the mere holding of a political party office. In a 7-2 decision, the Court rejected this
argument. The Court found that simply by allowing a political party to claim that the President
of the Republic is its Chairman, a “symbiotic relationship” exists between him and his party that
benefits them both and amounts to the “exercise” of a political party function by the President.
The Court concluded that the endorsement of a party by a powerful figure such as the President
is “a substantial political asset to further its political agenda and the election of its candidates
» 34

for public office.

The impact of the Court’s decision was almost immediate. Within three days of its release,
President Sejdiu tendered his resignation from office, so as to retain his role as Chairman of
the DLK. The decision was of course widely reported and was a main topic of public conversa-
tion.”> As in the Prizren logo case, there were no ethnic divisions in the Court’s voting: the two
dissenters were both international members.

In 2011, the Court was again inserted into a high-profile legal challenge questioning the
constitutional legitimacy of an elected President. Thirty-four deputies challenged the election
of Behgjet Pacolli to the presidency by a special session of the Assembly in February 2011. The
petitioners’ claim was based on the alleged failure to achieve the constitutionally required quo-
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rum for the vote, the lack of an opposing candidate and the interruption of voting during the
election procedure.*®

The case turned on the voting procedures in a contentious special Assembly session to elect
a new President. The Constitution provides that the President shall be elected by a two-third’s
majority of all deputies of the Assembly, with a provision allowing for election by a major-
ity vote if a two-third’s majority is not achieved in the first two rounds of voting.’’ Pacolli, a
wealthy construction magnate who had founded a political party that was aligned with the
ruling Democratic Party of Kosovo, was the only proposed candidate. As a result of a boycott
by opposition parties, only 67 of the 120 deputies were present at the beginning of the voting.
The first round of voting resulted in 54 out of 67 deputies voting in favor of Pacolli’s election.
A second round produced 58 votes in favor. After a break, a third round was held, 62 out of 67
deputies voted in favor, and Pacolli was declared President.*®

After finding the referral admissible, the Court held that Pacolli’s election was unconstitu-
tional for two reasons. Noting that Article 86 of the Constitution refers to a third ballot runoff
“between the two candidates who received the highest number of votes” in the previous bal-
lot, and allows for the dissolution of the Assembly if “none of the candidates” is elected on
the third ballot (emphases added), the Court ruled that the Constitution requires that a valid
election requires more than one candidate.” The Court relied particularly on the fact that the
pre-independence Constitutional Framework for Provisional Self-Government did not contain
plural references to candidates, and twice under that instrument only a single candidate ran for
President. The Court found it evident that the framers of the Constitution altered the previous
language so as to ensure “a more democratic system” with multiple candidates.*’ In addition,
the Court held that the two-third’s majority provision in Article 86 meant that 80 votes (two-
thirds of 120 members) were required for the election of the President, and as there were only
67 deputies voting in each of the voting rounds the election violated the Constitution.*!

Two dissenting members of the Court disagreed with the majority’s conclusion that more
than one candidate was required. Noting that at least 30 deputies are required to nominate a
candidate, the dissenters noted that the Court’s ruling could prevent the election of a candidate
supported by a majority of the deputies, or require 30 deputies to artificially nominate a sec-
ond candidate when they intend to vote for the popular candidate.** In addition, the dissenters
disagreed with the majority’s ruling on the quorum issue, accusing the majority of confusing a
quorum with voting. The dissenters noted that the Court’s ruling would allow a small minority
of 41 deputies to prevent the Assembly from carrying out its work and this was inconsistent
with the intention of the drafters of the Constitution.*

The two cases involving challenges to elected Presidents firmly placed the Court in the
public consciousness. The subsequent resignations of both Presidents highlighted the Court’s
authority and the significance of the wording of the Constitution, both important milestones
in the development of the rule of law.** The decisions also demonstrated that constitutional
interpretation was not necessarily self-evident, and that reasonable judges could disagree on
matters of legal interpretation. The fact that the lack of unanimity on the Court in these cases
reflected disagreements between the international members, who are inherently sheltered from
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local political winds, served to emphasize that matters of law, not politics, were paramount.®
Freedom House cited the decision in the Pacolli case as one of the factors resulting in the im-
provement in Kosovo's score for Judicial Framework and Independence in the 2012 Nations in
Transit report.*®

In another important case in 2011, the Prime Minister filed a referral to the Court request-
ing an interpretation of the immunities afforded the President, National Assembly deputies and
members of the government.”” The Court was called upon to clarify a number of provisions
related to the substantive scope of the immunities as well as the circumstances limiting when
such public figures may be arrested or detained. One of the key questions to be resolved was the
scope of the prohibition against arresting or detaining a deputy while he or she is “performing
his/her duties as a member of the Assembly” The Court ruled that the prohibition was limited
to instances when the deputy is participating in the work of the Assembly during its plenary
and committee meetings.* The Court also held that neither deputies nor the President are im-
mune from prosecution or civil lawsuits for actions taken and decisions made outside the scope
of their responsibilities. The Court held that the President cannot be subject to arrest or deten-
tion during his or her term of office because of the nature of the functions of the President,
which require his or her permanent ability to perform them; of course, the President may be
dismissed by the Assembly pursuant to Article 91 of the Constitution.*

In the above cases and several others of note, the Court established itself as a protector of
minority rights and ultimate arbiter of the separation and delimitation of powers among the
branches of government. These decisions have been essential in implementing the new consti-
tutional framework in Kosovo and developing a culture of constitutionalism that is an impor-
tant component of the rule of law.

VI. Managing the Caseload

The Court has proven relatively efficient in managing its caseload. While the number of
referrals increased in each of the Court’s first three years of existence, the Court has generally
kept pace with the incoming cases and the caseload. In 2009, the Court’s first year of operation,
70 referrals were filed, followed by 132 in 2010 and 164 in 2011.*° In 2010, the Court issued
decisions in 119 cases (including those carried over from 2009), and in 2011, the Court issued
132 decisions.”!

Most referrals to the Court are from individuals claiming violations of their constitutional
rights, the great majority of which are deemed inadmissible (usually as a result of a failure to
exhaust remedies in the regular courts).”® In 2010, 125 out of 132 total referrals received were
from individuals, as were 148 out of 164 referrals received in 2011.%* While the Court itself does
not calculate or publish the percentage of individual claims deemed admissible, one recent
study of Court data concluded that in 2010, 89% of individual claims were ruled inadmissible,
and in 2011, 92% of such claims were similarly dismissed without adjudication.* These rates of
inadmissibility of individual claims are similar to those at other European constitutional courts
with similar jurisdiction.*
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VII. Summary of Lessons Learned

A number of lessons can be distilled from the successful establishment of the Kosovo Con-
stitutional Court that may be of use to reformers working to establish similar institutions in
other countries. Some of the key points are as follows:

An inclusive law drafting process. The development of the Law on the Constitutional Court
through an inclusive process that included a combination of local and international experts
was an essential step. The broad array of voices ensured that the draft reflected knowledge ac-
cumulated by similar courts in other countries as well as the local legal and cultural context.
This strengthened the quality of the law as well as its acceptance domestically.

The immediate establishment of a temporary Secretariat. There was an inevitable delay be-
tween the establishment of the Court by law and the Courts commencement of operation
with a full complement of judges and staff, a gap that proved to be nine months. By having a
temporary Secretariat established immediately upon adoption of the law—authorized by the
President of the Republic and operated by an international organization, the East-West Man-
agement Institute—several key advantages were realized: the temporary Secretariat provided a
locus for individuals to begin filing referrals as they were entitled to do by law, and it developed
forms and provisional rules that allowed the Court and its permanent Secretariat to hit the
ground running.

Effective team building. As a new institution with a combination of international and national
judges, the majority of whom had no prior judicial experience, developing camaraderie and
collegiality on the Court was an important priority. Two early initiatives of the Court — the de-
velopment of its first strategic plan and its revision of the provisional rules of procedure — were
conducted in an inclusive manner, in the form of offsite retreats, which gave the judges and staff
a sense of common purpose and helped build relationships that have resulted in an effective
Court culture.

The importance of the Court President. The Court has been extraordinarily fortunate to have
Dr. Enver Hasani as its first President. His leadership and vision have been essential to the
Court’s success and his ability to bring people together and maintain collegial relations amidst
sometimes contentious debates has served the Court well.

Ensuring financial independence. The Court’s entitlement by law to submit its budget requests
directly to the National Assembly was a novel provision in Kosovo, and it perhaps was not
surprising that an attempt was made by some in the Assembly to ignore it. The Court’s vigilant
assertion of its legal authority was a critical step in ensuring that the law was followed and the
Court’s independence was preserved.

Without doubt, the Court faces many challenges ahead. The anticipated phasing out of the
international judges in 2014 will have to be carefully managed and filling President Hasani’s
shoes at the end of his term in 2015 will not be easy. The departure of the international legal
advisors will also have to be well planned. But the Court has already shown the ability to attract
very capable local legal talent and it should be expected that this trend will continue. In any
event, its members and staff should be justifiably proud of what they have accomplished in a
very short time.
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